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P r o t e s t  is sus ta ined  where the  agency 
permit ted t h e  awardee t o  reduce i t s  p r i c e  
a f t e r  bes t  and f i n a l  o f f e r s  without extending 
the same oppor tuni ty  t o  t h e  p r o t e s t e r  whose 
proposal was w i t h i n  the  competi t ive range. 

Mayden & Mayden ( M & M )  p r o t e s t s  t he  award of a con t r ac t  
for t he  l e a s e  of an o f f i c e  b u i l d i n g  by the  Fores t  Se rv ice ,  ~ 

Department of Agr icu l ture  t o  the  Roth-Radcliffe Company 
(R-R) under r eques t  f o r  proposals  ( R F ? )  N o .  R4-83-11. M&M 
contends t h a t  the  award was improper because a f t e r  bes t  and 
f i n e l  o f f e r s ,  the agency conducted nego t i a t ions  only w i t h  
R-R and  permit ted R-R t o  reduce i t s  p r i c e .  En&M a l s o  
contends t h a t  the  proposal c o s t s  were improperly evaluated 
and t h a t  a f t e r  award R-R was permit ted t o  s u b s t i t u t e  
another bu i ld ing  s i t e  f o r  the  s i t e  i n i t i a l l y  proposed and 
evaluated.  

p:e s u s t a i n  the  p r o t e s t .  

The RFP was f i r s t  issued on J u l y  1 ,  1983. After  M&M's 
o f f e r  was s e l e c t e d  f o r  award ,  R-R p ro t e s t ed  t o  our Off ice .  
The agency then determined t h a t  t h e  RFP evalua t ion  c r i t e r i a  
were d e f e c t i v e  and canceled t h e  RFP. R-R a l s o  p ro te s t ed  
the  c a n c e l l a t i o n ,  and we denied i t s  p r o t e s t .  See 
Roth-Radcliffe C o .  , Inc . ,  B-213872.2, June 1 ,  m 4 ,  84-1 
C.D.D.  Y! 589. 

The RFP requi red  a m i n i m u m  of 1 2 , 0 8 5  square f e e t  of 
u s a b l e  Dff ice  and r e l a t e d  space.  Of fe r s  were t o  be 
submitted on an annual n e t  usable  square foot  r a t e  bas i s .  
T h e  RUP a l s o  required t h a t  the  o f f e r s  include 100 
p a r k i n g  p l a c e s ,  2 7  of which were fo r  government v e h i c l e s  
(which had t o  be enclosed w i t h i n  a chain l i n k  f ence ) .  
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The RFP c o n t a i n e d  t h e  f o l l o w i n g  e v a l u a t i o n  c r i t e r i a ,  
l i s t e d  i n  d e s c e n d i n g  o r d e r  o f  impor t ance :  ( 1 )  price;  (2) 
e n e r g y  e f f i c i e n c y ;  (3) d e s i g n ;  (4) env i ronmen t ;  (5) s a f e t y ;  
(6) e s t i m a t e d  occupancy  d a t e  and (7) e s t i m a t e d  r e l o c a t i o n  
o r  d i s r u p t i o n  cost  ( t o  be used  o n l y  a s  a t i e b r e a k e r  
be tween o the rwise  e q u a l  o f f e r s ) .  T h e  award p r o v i s i o n  
s t a t e d  t h a t  award would b e  made to  t h e  o f f e r o r  whose 
p r o p o s a l  was t e c h n i c a l l y  a c c e p t a b l e  and w h o s e  t e c h n i c a l  
cos t  r e l a t i o n s h i p  was most a d v a n t a g e o u s  t o  t h e  government .  

M&M p r o p o s e d  t o  cons t ruc t  a s econd  s t o r y  t o  i t s  
e x i s t i n g  b u i l d i n g ,  w h i c h  is a l r e a d y  o c c u p i e d  by t h e  agency.  
I t  o f f e r e d  a t o t a l  o f  12,085 s q u a r e  f e e t  o f  s p a c e ,  a t  $8.75 
p e r  s q u a r e  f o o t .  R-9 proposed  t o  c o n s t r u c t  a new b u i l d i n g  
o f  12,429 square f e e t  a t  S8.77 per s q u a r e  f o o t ,  p l u s  $10  
e a c h  f o r  27 governmen t  p a r k i n g  s p a c e s .  

Both  o f f e r o r s  were g i v e n  an o p p o r t u n i t y  t o  r e v i s e  
t h e i r  p r o p o s a l s  and b o t h  r e s p o n d e d  by l e t t e r s  d a t e d  
Augus t  24, 1984. R-R r e v i s e d  i t s  b u i l d i n g  p l a n  and r educed  
t h e  o f f e r e d . s p a c e  t o  12,172 s q u a r e  f e e t .  I t  a l s o  c l a r i f i e d  
t h a t  t h e  27 p a r k i n g  s p a c e s  would cost  $10 p e r  m o n t h  each i n  
a d d i t i o n  t o  t h e  o f f i c e  r e n t ,  b u t  s t a t e d  t h a t  t h i s  c h a r g e  
was n e g o t i a b l e .  

The a g e n c y ' s  i n i t i a l  t e c h n i c a l  e v a l u a t i o n  r a t e d  MfM's 
p r o p o s e d  b u i l d i n g  s u p e r i o r  i n  e n e r g y  e f f i c i e n c y  and R-R's 
b u i l d i n g  supe r io r  i n  d e s i g n  and e n v i r o n m e n t .  A n  agency  
a r c h i t e c t ,  however ,  t h e n  p r e p a r e d  an e n e r g y  a n a l y s i s  
showing t h a t  i t  would cost  $10,589 p e r  y e a r  t o  h e a t  t h e  M&M 
b u i l d i n g  and $8,724 p e r  y e a r  t o  h e a t  t h e  R-R b u i l d i n g .  The 
agency  c a l c u l a t e d  t h a t  i t s  t o t a l  y e a r l y  cost  f o r  t h e  M & M  
b u i l d i n g  would be $116,332.75 (12,085 f e e t  x $8.75 each  = 
$105,743.75 + $10,589 h e a t i n g  = $ 1  16,332.75). T h e  agency  
d e t e r m i n e d  t h a t  i t s  y e a r l y  costs f o r  t h e  R-R b u i l d i n g  would 
be  $115,472.44 (12,172 f e e t  x $8.77 e a c h  = $106,748.44 + 
S8,724 h e a t i n g  = $115,472.44). 

A s  can  be  seen, t h e  $106,748.44 f i g u r e  o n  w h i c h  
t h e  agency  b a s e d  i t s  c a l c u l a t i o n  o f  R-R's p r i c e  d i d  not 
i n c l u d e  t h e  c h a r g e  for  p a r k i n g  p l a c e s ,  w h i c h  t o t a l e d  $3,240 
per  y e a r .  It is  a p p a r e n t  t h a t  i f  t h e  $3,240 p a r k i n g  c h a r g e  
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had b e e n  i n c l u d e d  i n  t h e  e v a l u a t i o n ,  R-H's e v a l u a t e d  price 
would h a v e  b e e n  $2 ,379 .69  h i g h e r  t h a n  h&k's e v a l u a t e d  
price.  The  p a r k i n g  c h a r g e  was i n c l u d e d  i n  R-R's cost 
proposal u n t i l  September 1 3 ,  when R-R s e n t  a m a i l g r a m  t o  
t n e  a g e n c y  s t a t i n g  t h a t  i n  a c c o r a a n c e  w i t h  i t s  conversat ion 
o f  t h e  same aa t e  w i t h  t h e  a g e n c y ,  t h e  c h a r g e  f o r  t h e  
p a r k i n g  places  was e l i m i n a t e d .  

T h e  a g e n c y  d e t e r m i n e d  t h a t  R - R ' s  proposal p r o v i d e d  t h e  
t e c h n i c a l / c o s t  r e l a t i o n s h i p  wh ich  was most a a v a n t a g e o u s  t o  
t h e  gove rnmen t .  By l e t t e r  of September 17 ,  t h e  a g e n c y  
a c c e p t e a  K-R's proposal and  g a v e  K-R a n o t i c e  t o  p r o c e e d .  

One of t h e  b a s i c  p r i n c i p l e s  of f e a e r a l  p r o c u r e m e n t  law 
is tha t  when a n  a g e n c y  r e o p e n s  d i s c u s s i o n s  w i t h  o n e  o f f e r o r  
a f t e r  r ece ip t  o f  best  and  f i n a l  o t f e r s ,  t h a t  a g e n c y  m u s t  
r e o p e n  d i s c u s s i o n s  w i t h  a l l  o f t e r o r s  whose proposals a re  
w i t h i n  t h e  c o m p e t i t i v e  r a n g e .  - See Community Economic 
beve lopn len t  Corp . ,  E3-21117Gr kug .  23,  1483, S3-2 C.P.D. 
11 235;  B o m a n  s q u a r e  P r o p e r t i e s ,  B-208659, C e c .  13, 1482,  
b d - 2  C . k . D .  1 527.  A l l  s u c h  o f t e ro r s  m u s t  also be g i v e n  
a c n a n c e  t o  s u b m i t  r e v i s e d  proposals .  Harr i s   cor^., 
B-264b27, Qiar. 23 ,  l y E ( 2 ,  82-1 C.P.D. 11 274. u i s c u s s i o n s  
o c c u r  when a n  o f f e ro r  is g i v e n  a n  o p p o r t u n i t y  t o  r e v i s e  
i t s  proposal a n a  t n i s  i s  so r e g a r a i e s s  of w h e t h e r  t h e  
o p p o r t u n i t y  arose from a c t i o n s  i n i t i a t e d  by t h e  o t f e r o r  
or t n e  governnien t .  51 Coinp. Gen. 4 7 9 ,  4 8 1  ( 1 9 7 2 ) .  

Tne  $3,24Cr p a r k i n g  c n a r g e  for t h e  27 p a r k i n g  s p a c e s  
was c l e a r l y  p a r t  o f  h-K's i n i t i a l  p r i c e ,  separa te  f rom t h e  
o r t i c e  r e n t .  R-k, UPOR i n q u i r y  by t h e  a g e n c y ,  c m f i r m e d  
t h a t  t h e  c h a r g e  was i n  a d d i t i o n  t o  t h e  c h a r g e  f o r  t h e  
o i f i c e  space. T h u s ,  it i s  clear  t h a t  a s  a r e s u l t  o f  t h e  
pnone  c o n v e r s a t i o n  b e t w e e n  t n e  a g e n c y  and  R-fc o n  
SeptelL,oer 13, k-R was g i v e n  a n  o p p o r t u n i t y  t o  r e v i s e  i ts  
proposal a f t e r  rece ip t  o f  b e s t  and  f i n a l  o f € e r s . l /  
t n e s e  c i r c u m s t a n c e s ,  t h e  a g e n c y  s h o u l a  n a v e  e x t e z d e a  t h e  

Under 

1/ h h i l e  t h e  s o l i c i t a t i o n  permitted t h e  a c c e p t a n c e  of a 
l a t e  nioaif  i c a t i . o n  t o  a n  otherwise s u c c e s s f u l  o r f e r  w h i c h  
made i t s  terms more f a v o r a t l e  t o  t h e  g o v e r n m e n t ,  t h i s  
p r o v i s i o n  c o n c e r n s  t h e  s i t u a t i o n  where a l a t e  m o a i f i c a t i o n  
is s u b m i t t e d  w i t h o u t  f u r t n e r  n e g o t i a t i o n s .  See ha r r i s  
C o r y . ,  s u p r a .  F u r t h e r ,  i t  i s  n o t  c lear  krom t n e  record 
t i la t  A-R was c o n s i i l e r e d  t h e  o therh ise  s u c c e s s f u l  o t fe ror  
ijrior t o  t n e  p r i c e  r e a u c t i o n .  l a .  

- 

- 
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same opportunity for proposal revision to M&M and any other 
offerors whose proposals were i n  the competitive range. 

Further, it appears that M&M might have been preju- 
diced by the agency's actions since price was the most 
important evaluation factor, and M&M's price was low before 
the parking charge was eliminated from R-R's proposal. 
Although R-R did score better than M&M in the evaluation 
areas of design and environment, it is not clear from the 
record that these factors were sufficient to overcome the 
price difference between the two proposals. Accordingly, 
the protest is sustained. 

In view of this conclusion, reopening of negotiations 
and the submission of best and final offers normally would 
be recommended. In this connection, further negotations 
would be based on R-R's new site and should include air 
conditioning efficiency of the building as well as heat 
efficiency previously considered. However, the contract 
with R-R has no provision permitting termination for the 
convenience of the government. Thus, we can make no 
recommendation for contract termination without placing the 
government at risk of a substantial claim for damages. See 
Louisiana Pacific Corp., B-210904, Oct. 4, 1983, 83-2 C P T  
11 415. Moreover, we find no indication in the record that 
R-R was on direct notice that the procedures followed by 
the agency were improper or that R-R's actions contributed 
to the improper award to an extent that would permit a 
cancellation without liability to the government. See 52 
Comp. Gen. 215 (1972). 

- 

Accordingly, we are not recommending contract 
termination or cancellation in this case. Nevertheless, 
by separate letter of today we are recommending to the 
Secretary of Agriculture that action be taken to prevent a 
recurrence of the procurement deficiency discussed above. 

(J c 3 . d - L  
Comptr -2 ller General 
of the United States 
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